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PREAMBLE 


The Standing Committee on Public Accounts held hearings on Section 3.02 of the 
1999 Annual Report of the Office of the Provincial Auditor on February 23, 2000. 
This report constitutes the Committee’s finding and recommendations on the audit 
of the Office of the Public Guardian and Trustee. 


The Committee would like to extend its appreciation to the officials from the 
Ministry of the Attorney General who attended these hearings. The 
supplementary documentation provided by the Ministry to the Committee was 
useful during the deliberations and in the preparation of this report. 


The Standing Committee on Public Accounts would like to acknowledge the 
assistance provided by the Office of the Provincial Auditor, the Clerk of the 
Committee, and Research and Information Services during these hearings. 


OFFICE OF THE PUBLIC GUARDIAN AND TRUSTEE 


The Office of the Public Guardian and Trustee (the Office) operates under the 
Public Guardian and Trustee Act and other provincial statutes. Its primary 
responsibilities include providing services to mentally incapable persons, the 
administration of estates, gathering assets on behalf of the Crown, a general 
supervisory role over charities and charitable properties, and the duties of the 
Accountant of the Ontario Court. 


AUDIT OBJECTIVES AND CONCLUSIONS 


The audit objectives were to assess whether the Office had adequate systems and 
procedures in place to measure and report on the effectiveness of the key services 
and programs delivered and to ensure that such services and programs were 
delivered in compliance with legislative requirements and with due regard for 
economy and efficiency. The focus was on three core programs of the Office; 
namely, services to incapable persons, estate administration and the functions of 
the Accountant of the Ontario Court (AOC). 


The Office has procedures to measure and report on the effectiveness of its 
services and programs; however, the performance results did not meet the 
Office’s performance targets. The systems and procedures were not adequate to 
ensure compliance with legislative requirements and due regard for economy and 
efficiency in the management of client assets and financial affairs. The audit 
report related that management had identified serious errors in a third of the 
guardianship files and a high number of negligence claims. Procedures were not 
effective in ensuring corrective action, even when significant problems had been 
reported to the Office’s senior management. Also, a lack of effort was identified 
in locating potential heirs to the assets of estates in files opened prior to 1996. 


The AOC is the custodian of assets paid into court, including monies to the credit 
of children until they reach the age of majority. However, the Office had not 





Bureau. En outre, il a été constaté une insuffisance des efforts déployés pour 
retrouver les héritiers potentiels des éléments d’ actif des successions dans les 
dossiers ouverts antérieurement a 1996. 


Le CCO est le gardien des éléments d’ actif consignés au tribunal, notamment les 
sommes d’argent versées pour le bénéfice des enfants jusqu’a ce qu’ ils atteignent 
lage de la majorité. Toutefois, le Bureau n’avait pas essayé de retrouver les 
titulaires de compte pour les aviser de 1’ existence de leur actif. Selon le 
Comptable, il n’était pas tenu légalement de le faire. 


La reponse du Bureau au rapport de vérification a indiqué les étapes qui avaient 
été effectuées pour dissiper les préoccupations du vérificateur. Par exemple, le 
Bureau avait pris l’initiative de renforcer le personnel de premiére ligne ainsi que 
d’étoffer le personnel de supervision, et d’entreprendre des démarches plus 
vigoureuses en vue de rechercher les héritiers des successions antérieures a 1996 
qu’il administrait. 


Le rapport du Comité porte particuliérement sur les mesures d’ efficacité, la tutelle 
permanente des personnes incapables, l’administration des successions, la 
notification des clients ainsi que les ressources humaines et la charge de travail. 
Les recommandations du présent rapport ont été préparées par le Comité a la suite 
des audiences. 


Le Comite a appuyé les recommandations du vérificateur provincial dans le 
rapport de verification sur le Bureau du Tuteur et curateur public et recommande 
leur mise en ceuvre. 


SERVICES AUX PERSONNES INCAPABLES 


La plupart des 12 000 clients et plus du Bureau sont des adultes vulnérables, 
incapables de prendre des décisions au sujet de leurs finances et du soin de leur 
propre personne. La tutelle a pour but de veiller 4 ce que les clients recoivent tout 
leur revenu et toutes les prestations auxquelles ils ont droit, 4 déterminer les 
allocations de dépenses des clients et les exigences en matiére de dépenses, et a 
effectuer les paiements courants pour faire face a ces besoins. Les clients qui ont 
des biens immobiliers ont besoin d’aide pour entretenir leurs biens et les vendre, 
au besoin. 


Mesures d’efficacité 


Le Bureau du Tuteur et curateur public a des normes d’efficacité qui s’appliquent 
a la prestation de service, par exemple, les délais fixés pour effectuer des activités 
precises. Le vérificateur a signalé que, selon le Bureau, les normes de |’industrie 
des institutions de fiducie dans le secteur financier imposent un taux d’erreur dans 
la gestion financiére des dossiers inférieur 4 5 %. Or, des erreurs graves ont été 
signalées par la direction dans 33 % des dossiers, et il y a eu un nombre important 
de réclamations pour raisons de négligence. Le rapport de vérification a conclu 
que le Bureau n’était pas efficace dans la réalisation de ses objectifs de 


performance, dans tous les cas, et que des indicateurs de qualité du service étaient 
nécessaires pour mesurer la qualité des services. 


Le véerificateur provincial a expliqué que dans les fonctions d’accueil et de tutelle, 
le Bureau n’ avait pas atteint ses objectifs d’efficacité, a savoir comment entamer 
et mener a bien les enquétes dans 15 % des cas, entamer des démarches 
judiciaires dans 20 % des cas et traiter les demandes de tutelle légale dans 60 % 
des cas. En ce qui concerne la tutelle permanente des clients, le Bureau a fixé des 
objectifs de performance concernant la fréquence des visites, les délais pour 
entamer les poursuites judiciaires, les enquétes sur place relatives aux biens, le 
réacheminement du revenu, ainsi que la protection et la vente d’éléments d’actif. 
Cependant, le vérificateur a conclu que le Bureau n/’atteignait pas fréquemment 
ces objectifs. 


Audiences du Comité 


Pour identifier les normes applicables au Bureau du Tuteur et curateur public, le 
ministére a consulté diverses sources. Cependant, il n’y avait pas de bureau 
comparable ayant des normes qui auraient pu étre adaptées. Par conséquent, le 
ministére a dd s’inspirer d’activités analogues, par exemple celles des bureaux des 
services sociaux pour établir des lignes directrices. 


Le ministére a indiqué que les normes ont été fixées délibérément a un niveau 
élevé, et il a été reconnu que ces normes ne seraient pas atteintes a court terme. 
L’intention était de progresser afin que l’organisme atteigne, avec le temps, les 
normes retenues. 


Le ministére a expliqué que, au début, son personnel avait laissé entendre qu’il y 
avait eu une norme de taux d’erreurs dans |’industrie. La norme de 5 % était, 
selon les rapports, basée sur une norme en vigueur dans |’industrie des institutions 
de fiducie. Or, selon le sous-ministre, les sociétés de fiducie n’ ont pas une telle 
norme. 


Le ministére a expliqué que le taux d’erreurs ne refléte pas le pourcentage des 
transactions qui ont été erronées. Le taux d’ erreurs établi par la vérification 
interne était de 33 % en 1998, et il a été réduit 4 22 % en 1999. Le systéme de 
vérification interne a examiné les fichiers actifs qui ont une durée de vie moyenne 
de 11 ans et contiennent, dans certains cas, des milliers de transactions. Si une ou 
plusieurs erreurs sont identifiées, le dossier est classé comme étant errone. 

L’ objectif du ministére est d’éliminer totalement les erreurs. 


Le ministére a fourni les renseignements suivants sur les mesures prises pour 
améliorer les résultats d’efficacite : 


« visites aux clients — le ministére a rendu visite 4 48 % des clients 1’an dernier, 
ce qui est le double des visites effectuées au cours de |’année précédente; 





Furthermore, the Office indicated that it has undertaken to improve its targets for 
completing guardianship investigations within specified timelines. For example, 
it has introduced weekly status reviews by the Manager of Intake of all cases, 
monthly reviews by senior management of any case which staff recommend 
remain open 45 days or more, assigning priorities to cases, weekly printout of a 
status report on all guardianship investigations, and the commencement of the 
legal work and processing of statutory guardianship applications on a more timely 
basis. 


The Ministry indicated that these performance measures indicate substantial 
improvement in the areas identified in the audit report. Based on the Ministry’s 
internal audit, it is satisfied that the problems identified will be addressed. 


Committee Recommendations 


During the hearings, the Committee noted that there has been a very recent 
increase in staff resources, therefore to date the file error rate remains high. If 
additional personnel are not lowering the error rate, then the Committee 
concluded that the training programs are in need of review in order to supplement 
the current programs reported on by the Office of Public Guardian and Trustee. 


The Committee is of the opinion that the Office’s standards must be realistic and 
therefore achievable with practical testing. Achievable performance measures 
need to be established, taking into account current and projected resources. 


The Committee therefore recommends that: 


1. The Office of the Public Guardian and Trustee should ensure that its 
own performance targets are met forthwith. 


2. The Office should report to the Committee in one year on its success 
in meeting the targets and in reducing the error rate in its 
management of client files. 


Ongoing Guardianship 


The Auditor recommended that to protect vulnerable clients from financial and 
personal exploitation and to minimise liability to the province, the Office should 
closely monitor client situations and take timely action as required. For example, 
income redirections and benefit entitlement applications on behalf of clients 
should be done on a timely basis, clients’ assets should be identified, accounted 
for and secured to prevent misappropriations; and unused assets of clients, such as 
unoccupied houses and vehicles, promptly sold so that clients receive maximum 
value for them and avoid unnecessary expenses. Finally, the Office should 
establish adequate procedures to ensure that prompt corrective action is taken 
when problems are identified. 


The Office responded that several initiatives had been taken by the Office. For 
example, a new automated system for logging and tracking requests, reports and 





field investigations for identifying and securing clients' assets is being 
implemented. In addition, an expanded "new file review" process is also being 


implemented in conjunction with the new staff structure which will act as a check 
on this function. 


Committee Hearings 


The Ministry explained that in the area of guardianship, the staff complement had 
been increased to address quality assurance and asset control. The staff focuses 
on supervising casework, tracking correction of errors, providing day-to-day 
oversight, training, direction and support to staff on particular cases. 


The computerised logging and tracking system is under development to support 
field investigations and to identify and secure clients’ assets. The Ministry 
indicated that this system will monitor cases, with implementation by June 30, 
2000. Real properties are checked and reports on these properties are tracked and 
~ used as an internal performance indicator. They address concerns related to client 
visits, redirecting income and benefit entitlements and the identification of 
clients’ assets through the new automated Quality Assurance Unit that monitors, 
logs and tracks asset identification, collection and disposition. 


The Ministry has developed computerised reports that will accelerate the 7,000 
benefit applications and income redirections for processing. In addition, the 
Office is phasing in new technology, starting with a user-friendly tool for access 
to client data, and in future, a case management system will be acquired. It will 
automate many transactions, eliminate the duplication of tasks and initiate the 
early identification of errors. 


Committee Recommendation 


The Committee expressed concern over the quality of the Office’s monitoring of 
client cases, and the extent to which it has taken corrective action in a timely 
manner. The Ministry’s initiatives in services to clients, taken to address 
guardianship concerns identified by the Provincial Auditor, require follow-up 
reporting to ensure their proper implementation. 


The Committee therefore recommends that: 


3. The Office of the Public Guardian and Trustee’s new staffing 
structure, the logging and tracking system for accounts and the 
file review process should be monitored and evaluated to 
determine whether services to clients had been improved. 


STAFFING RESOURCES AND WORKLOAD 


As of March 31, 1999, salaries and benefits for the Office’s two hundred and fifty 
staff accounted for $19 million or over 80% of the Office’s total expenditures. 
Staff were mostly devoted to providing property guardianship to clients. The 
Auditor indicated that to achieve better economy and efficiency for its staff 





resources the Office should assign clients to staff based on work requirements, 
giving proper consideration to complexity and other factors affecting the job, 
establish workload standards, and monitor time spent by staff on individual clients 
and tasks. 


The Office’s response indicated that steps had been taken, for example, a new 
staffing ratio was being adopted. The Office obtained approved funding of 
additional front-line positions for restructuring the Guardianship Services 
Department to significantly increase the supervision and management of cases. 
The Office established a standard of 12 hours of service per year/client and a 
caseload of not more than 150 clients. The staff-to-client ratio is 1:140, indicating 
a caseload of slightly less than the 1:150 service standard, and the new 
supervisory resources will implement workload standards and procedures to 
closely monitor the time spent on individual clients and tasks. 


Committee Hearings 


The Committee questioned the Office on its hiring policy and the key 
qualifications of the new employees that the Office looked for in becoming trust 
administrators. The Office indicated that there are both financial and social 
service components in the job and that they require this experience. The 
Committee stressed that employees must be qualified to address the financial 
management requirements as well as the social work aspects of property 
guardianship. 


The Office provides a four-week training course for new guardianship front-line 
staff. In addition, there are special workshops dedicated to particular functions of 
the job. Job-sharing is provided to enable newer staff to obtain one-on-one 
training with experienced staff. 


Committee Recommendations 


The Committee acknowledged that economy and efficiency are required in 
managing human resources. It was concluded that the hiring policy requires a 
review, taking into account performance criteria related to caseload and time 
allocations for tasks. 


The Committee therefore recommends that: 


4. The Office of the Public Guardian and Trustee should implement 
workload standards and procedures to closely monitor the time 
spent on individual clients and related tasks. In addition, the 
Office should review its hiring policy for new staff, taking these 
standards into account. 





ESTATE ADMINISTRATION 


Locating Heirs 


The Office is responsible for administering the estates of individuals who die in 
Ontario without a will or known next-of-kin, providing that the estate has a value 
of at least $5,000. The Office is compensated based on a percentage of the assets 
as allowed by provincial law for trust administration under the Escheats Act. If 
heirs cannot be located, the assets of an estate become payable to the province ten 
years after the date of death. 


The Auditor recommended that the Office should conduct timely searches for the 
heirs of estates that came under the Office’s administration prior to 1996. The 
Office responded that it has plans to improve its ability to conduct heir searches 
for the pre-1996 files before the estate becomes payable to the province under the 
Escheats Act. 


The Office responded at the completion of the audit that a new process to track 
and report to management on estates was introduced. 


Committee Hearings 


The Ministry has undertaken to review pre 1996 files and to locate potential heirs. 
Estate searches were to be initiated by the end of March 2000 on four hundred 
and fifty estate files, worth more than $10,000 each. 


Committee Recommendation 


The Committee has concluded that locating heirs, particularly the older pre 1996 
cases, is a key priority. The search conducted by the Office this year will require 
follow-up by the Office to ensure that appropriate action is taken. 


The Committee therefore recommends that: 


5. The Office of the Public Guardian and Trustee should report to 
the Standing Committee on Public Accounts on the results of the 
search for heirs, scheduled for initiation in March 2000. The 
results should be reported to the Committee by way of an interim 
report within three months of the tabling of this report and a final 
report by March 2001. 


ACCOUNTANT OF THE ONTARIO COURT 


The Accountant of the Ontario Court does not act as a guardian, but rather as a 
custodian and invests funds on behalf of clients. When monies are paid to the 

court on behalf of minors, the AOC administers the funds until the individuals 
reach the age of majority. 





Notification of Clients 


The Provincial Auditor noted that the process for the timely distribution of assets 
to litigants was generally satisfactory. However, a significant number of assets 
intended for the benefit of children were not distributed upon the clients reaching 
the age of majority. The Auditor’s review indicated that over 1,300 accounts for 
minor children, with a value of over $13 million belonged to clients who were at 
least twenty five years old. The Auditor recommended that to assist beneficiaries, 
who may not be aware of funds deposited in court on their behalf, the Office 
should establish better procedures for notifying beneficiaries of their entitlements. 


The Office indicated that it did not have a legal obligation to locate account 
holders and notify them of their assets. At issue is whether minors with such 
accounts would know of the funds paid into court on their behalf as infants or 
minors. The Office indicated that the legal notification of account holders was 
established by sending out T3 slips. The Auditor noted, however, that the Office 
did not have a current address for many of these clients and that it had not tracked 
Revenue Canada T3 slips that were returned due to a non-current address. 


Committee Hearings 


The Ministry explained that generally minors are aware of the funds owed to them 
because they have a guardian. In the event that their case went to court resulting 
in payment, they would be informed by the guardian or their parents. 


In February 2000 there were 6,140 accounts, with assets of $65 million, in which 
the client has turned eighteen. The Ministry reported that four to five hundred 
notices are being issued each week, and that by April 2000 all cases will have 
received notices. According to the Ministry, it does not have a legal obligation to 
contact these individuals, but it has concluded that it is appropriate to do so to 
provide better customer service. The Office’s notification process was instituted 
in early February 2000. 


Delay in Notifications 


The Committee expressed concern over the Ministry’s delay in taking action, 
following the release of the Provincial Auditor’s report. The Ministry decided to 
embark on a full-scale notification process in mid 1999; at that time, not all 
addresses were current. Individual taxation slips that were returned were not 
being pursued. 


According to the Ministry, it was a matter of prioritising work with the available 
resources. The Ministry indicated that it was delayed by technology changes, and 
complications related to Y2K. In addition, various procedures had been 
introduced and organisational changes made with the recruitment of new staff and 
training over the last two years. 


Subsequently, the accounts in which minors had turned 18 were identified by a 
project team and tracked, indicating whether payouts were due. All notices were 
to be forwarded by April 1, 2000 and searches were to commence by that date. 





Notification of Beneficiary — Legal Opinion 


The Committee was concerned with the Ministry’s legal opinion on notification, 
and requested that an opinion be prepared by Research and Information Services. 
Among the comments made in that opinion are the following: 


The Provincial Auditor expressed concern about 
the failure of the Office of the Public Guardian 
and Trustee to notify minors of assets being held 
by the Accountant of the Superior Court—assets 
to which they became entitled upon reaching 
their age of majority. 


The Deputy Attorney General told this 
Committee on February 23 that a process has 
begun of notifying people who may be unaware 
of the existence of assets to which they are 
entitled. ““There is no legal requirement to do so. 
We are doing so to provide better customer 
service and in response to the issue raised by the 
auditor.” 


. [t]here is no statutory obligation on a 
trustee or the Public Guardian and Trustee to 
inform the beneficiary of the existence of an 
individual’s assets. One would assume from the 
practice of the Public Guardian and Trustee that 
their view is that there is no common-law 
obligation either, or, alternatively, that if there is 
a common law obligation, that it has been 
adequately met hitherto by such contact as the 
Office has had with the persons in parental 
authority during the beneficiary’s minority. 


[At issue is whether there is a] duty in a trustee 
to inform a beneficiary of the existence of the 
trust. [There are no clear Canadian cases on 
point, but in] Hawkesley v May, [1956] 1 QB 
304, the court held that a trustee of an inter 
vivos trust has a duty to advise beneficiaries of 
their interest in the trust when they reach their 
majority. And in another English case, Re 
Lewis [1904] 2 Ch 656 (CA), the duties of an 
executor of a will and the duties of a trustee 
were distinguished in the following way: an 
executor did not have a duty to notify a 
beneficiary under the will of the terms of the 
legacy, because a probated will, unlike a trust 
deed, is a public document.’ This reasoning 





| See M._L. Dickson, “Trustees’ Powers, Rights and Duties,” p 16, in The Trustee Act: An Act For 
All Seasons, CBAO 1982. 





[might be read as implying] the existence of a 
common law duty in trustees to ensure that 
beneficiaries know of the existence of their 
interest. 


While the matter is not a settled one, there may 
be a common law duty to inform beneficiaries 
of the existence and contents of a trust. 


Ministry Notification Procedures 


The Office indicated that it is taking steps to establish a new process to inform 
minors of their entitlements. 


the Accountant of the Ontario Court will forward a list to the Office of the 
Children’s Lawyer (OCL) six months in advance of a minor turning 18 years 
of age (or other date when the minor will be entitled to his or her trust funds); 


the OCL will send a letter to the minor explaining the existence of and reason 
for funds in court, terms of order/judgement, entitlement, and procedure to 
obtain funds; 


many of these accounts should not be paid out as they are subject to further 
court orders or instructions from the OCL. The Office will consider further 
classification codes that will assist in identifying such clients in the system 

more readily, and 


in the case of former minors, now past the age of 18 years, a special project 
will identify those clients who have not been contacted and commence a 
search with the objective of informing or reminding these clients of the 
existence of funds. 


Committee Recommendations 


The Ministry indicated that it has undertaken to notify individuals reaching their 
age of majority, and that it has introduced new procedures. The Committee has 
concluded that the Office of the Public Guardian and Trustee has an ongoing 
notification obligation and that an administrative policy is required to formalise 
this procedure. 


The Committee therefore recommends that: 


6. The Office of the Public Guardian and Trustee should notify 
minors of assets, and any conditions attached thereto, being held 
by the Accountant of the Ontario Court to which they are entitled 
upon reaching the age of majority. A formal policy should be 
prepared to address the new notification procedures, which should 
be inserted in the Office’s administrative procedures manual. 


7. The Office of the Public Guardian and Trustee should report to 
the Committee on the results of the initiative to notify clients 
within three months of the tabling of this report. 
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